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ENDORSEMENT

[17  ‘This is (he second motion [or a mistrial in t(his action, brought by the Defendants
following (he opening addvess of the soliciior Lor the Plaintiffs, A brief history is necessary to
pul this motion in its proper context. '

(2]  Thisis a claim for damages brought by the infant Christopher Hoang (“Christopher™) as a
resull of injurics sustained in a molor vehicle accident that occurred in August of 2004, when he
was six years ol age. It is alleged that his lather, the Defendant Can Houng (“Iloang™),
instructed the infant, along with some other young children, lo get out of the car, cross the street
and meel him on the opposite side where (hey would purchase tickets to Centre Island 1o walch
the dragon boat races. As Christopher was in the process of crossing the intersection, it is
alleged that his hat blew off and he ran to relricve it. As he was in the process of doing so, he
was struck by the motor vehicle operated by the Delendant Adriano Vicentini (“Vicentini™).

[3]  T.iability and damages arc contested in this jury trial. The trial was setl o commence

Tamuary 9, 2012, Varlous motions were brought by the Plaintiffs after the selection of the jury,
including a motion to amend (he prayer for reliel, for leave (o call more than three expert
witnesses and for leave to call experts whose reports were delivered late. 1 ruled on the various
motions, delivering oral reusons,
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[4]  Of particular signilicance to the motion currenily before me was my ruling on the motion
for leave to call more than three cxperts. As parl of (hal motion, the Plaintiffs sought leave (o call
the potice mechanic, Scrgio Grisolia (“Grisolia™), who examincd the Vicentini vehicle after the
collision and (illed out a two page form, which is found at tab 12 of Exhibit A i this trial. That
document, dated August 9, 2004, contains a list of examination results for the various parts of the
vchicle, including brakes, stecring and tives, There are five columns next 1o the various items
and the examiner can tick off whether the part in question was satisfactory or unsatisfactory.
Tdentified as unsatisfactory in the brakes scction arc the [viction matexial and the mechanical
components, specifically thal the “front calipers sliders seized”, ‘The balance of' the brake items
arc noted as salisfuctory, Nonc of the boxes indicating whether the delect existed prior o
collision are marked,

[5]  lnmy ruling delivered January 11,2012, I stated as follows:

The Rules have very specific provisions for the inclusion ol expert testimony at
trials, and the 2010 amendiments to the provisions governing expert teports with
ihe Court, in my view, provide for more stringent requircments before an expert
is permitled to testify, No report lrom Grisolia that complies with Rule 53.03 has
been lendered, and there is nothing in the form that he completed in 2004 that
sels oul his opinion, | have no information as (o what qualifications Grisolia
has, apart from the fact thal he was cmployed by the police to do mechanical
inspections of vehieles, T don’t know if he hus the proper qualifications that
would even permit him 1o be gualificd as an expert at trial, In my view, on the
basts of the doctnent he completed on his inspection of the vehicle, T am not
prepared fo permit him to give experl testimony, ‘The fact (hat the solicitor for
the Plaintifs has provided a synopsis of his expeeted testimony docs not, in my
mind, get avound the problems with him ofTering an expert opinian. o this Coust,
Counsel has retained an expert engineer who will testify on the liability issucs...

(6]  While | huve not icard any evidence in this case, T have been provided with the expert
reports of the engineers and the human factors cxperts, T is conceded thut nowhere in the expert
reports on liabilily is it suggested that the operation ol the brakes on the Vicentini vehicle caused
or contributed to the accident. Rather, Mr. Hrycay, the engineer retained by the Plaintiffs,
concludes that Vicentini “ought to have been at a heightened level of awarcness due to the traffic
and obstacles within the interscetion aud he should actually have been poised and abic to react Lo
any hazard that presented within .75 scconds”, “there was some delay between when M.
Vicentini could have started his perception-reuction and when he actually did” and “had Mr.
Vieenlini applicd his brakes at thc maximum ratc when the emergency fivst began with the
appearance of the hat, he would have been able Lo bring his vebicle (o # complete stop prior to or
at the start of the skid mavks and would have thereby avoided striking Christopher,” Therc is
nothing in this report about the condition of the brakes or any role played by brakes in the
occurrence of the accident, Similarly, the report of Gillin Koerth, the ecngineers retained by the
defendant Vicentini, makes no mention of the brakes as a factor. The collision reconstruction
report prepared by Detective Constable De Los Rios makes no reference (o (he brakes on the
Vicenlini vehicle, although he reviewed the inspection document prepared by Grisolia.
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[7)  Following the opening address made by Plaintiffs’ counsel in the first trial, the
defendants moved for 2 mistiial. In oral rcasons delivered Januvary 12, 2012, | granted (he
motion. T doing so, I commented on the impropriety of Mr. MacDonald’s vemarks Lo the jury
on the condition of the brakes, stating,

...In my view, thesc comments concerning the brakes and the anlicipated
evidence of Mr. Grisolia were impropet in an opening address, given that it is
not anticipated that any of the experts or lay witnesses lor that matter will testily
that the brakes played any role in the collision. Furthermore, 1 specifically ruled
that the mechanic would not be entitled to cxpress an expert opinion on the
condition of the brakes or any role they may have played in the accident. 1o
sugpest to the jury thul the mechanic would, as  layman, give cvidence aboul
the brakes and the friction material contravenes the intent of my ruling and was,
in my opinion, inappropriate. Lhese statements of counscl, in my mind,
constitute argument and invite the jury to come to a conclusion on the role of the
brakes that is not borne out in the cvidence, and as such, arc improper...

[8]  The iral commenced again Jaouary 16, 2012 with the selection of a new jury. Mr.
MacDonald commenced his opening remacks to the jury and after approximatety 1.5 hours when
I adjourned court for the day, counsel was nol finished although he hud completed his remaks
on liability. At thal point, Mr. Zuber rose and advised the Courl that he intended on bringing a
motion for a mistrial following complelion of connsel’s opening address,

Positions ol the Tarties

9] Mz Zuber submits that there arc five reasons that a mistrial must be declared. First, Mr.
MacDonald told the jury that drivers are required to keep their brakes in satisfaclory condition
and, if they fwil Lo do so and someone is hurt, they are responsible. According to Mr. Zubcr, this
amounts Lo u submission to the jury that they can make a finding of negligence in the absence of

- any cvidence (o support it. Tl was submiticd thal Mr, Macdonald mude numerous relerences to
the calipers being scized and if they do not move, they cannot bring & wheel to a stop. Given that
there is no evidence to suppurl this coutention, it was argued thal in effect, it was a suggestion to
the jury that the brakes did not work properly and played some role in the inability of Vieentini
fo avoid the colhigion. Mr. Zuher argued that the [ength of lime devoted 1o the brake issue in Mr.
MacDonald’s opening remarks suggested {o the jury they played a significant role in the
aceident.

[10]  Mr. Zuber objected to the remarks made by Mr, Macdonald as lo the adequacy of the
police investigation. Mr. MacDonald told the jury that the police never sccwred any information
from Vieenlini which is inaceurate and, furthcrimore, (hal the jury would be in a better position
than the police officers because they would have all of the information before them when they
determined liability. 1t was submitted that this was complctely improper in opening remaks,
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[117  Mr. Zuber argued that counscl’s submissions (o the jury that they were bound with he
duty Lo enforce rules to easure that people are nol injured on the roadways were inappropriate.
Ihis inviled the jurors to assumc the role ol the enforcer of the community standards, which is
clearly improper.

[12] Mr. Zuber submitted that Mr, MacDonald’s opening address was qu of argument which
is clearly improper.

[13]  On hehall of Ford Credit Canada Teasing Company (“Ford”), Mr. Mitchell noted that |
had ruled the mechanic could not give apinion evidence on the brake lunction. By telling the jury
that the righl lvont brakes were vory worn and unsatisfactory, it is submilted, was a clear breach
of my ruling as the inspection document does not say that. Further, (here is no nexus between (he
deliciencics noted on the report and the function of the brakes in the collision. Mr. Mitchell
submits that by inviling the jury to draw the conclusion that the brakes played a role in the
accident, in light of my rulings, brings the administration of justice into disreputo and places the
delence in an extremely unfair position.

[14] My, McCarlhy submitted that another mistrial must be declared. 1le agreed that the
comment in the opening address of Mr, MacDonald contravened my rulings. By telling the jury
that CGrisolia had conducted 200 inspections of cars was suggesting that he was in the position of
an expert. 1t was Mr, McCarthy’s submission that there was no material difference belween My,
MacDonakl’s original opening wddress which resulled in the declaration ol & mistrial and his
mare Tecent opening,

[15] In response, Mr, Bennett argued that Mr, MacDonald did not engage in argumenl in his
opening but rather was un attempt o persuade the jury, which is permissible. He noted that the
Plaintiffs in their Statement of Claim pleaded that the brakes were hot in proper working order,
Under section 193 of the ighwuy Traffic Aet, R.8.0. 1990, ¢. 118, it is up lo Vicentini to prove
that the unsatisfactory condition ol the brakes as {found by Grisolia did not cause or contribule Lo
the accident, Cases were cited to support the argiment that the inlerence can be drawn by the
jury in the abscnce of expert cvidence, Il was argued this case is similar to Snell v Farrell!
where the Tate Justice Sopinka commented on cases where the facls He for the most parl within
the knowledge of the Defendant, very litile evidence on the parl of the PlaintilT will justify the
drawing of an inference of causation in the absence of evidence to the contrary, Mr. Rennelt
denied that Mr., MacDonald 1old the jury that (he brakes caused the accident; rather, he
summarized the evidence and told them that they could draw the inlerence. It was submitted that
the cvidence from Grisolia is circumstantial and from that, the jury can draw the inlerence that
the brakes played a rolc in the collision and that Vicentini was negllg,ent if he lails lo satisfy the
onus on him to prove thal he was not negligent,

"[1990) 2 S.C.R. M1,
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[16) My, Bennett denied that Mr, MacDonald told the jury that Vicentini failed to provide a
statement 1o the investigaling officer; rather, he said that there was no information from
Vicentini given to the accident reconstruction oflicer, Mr. De Los Rios. At all times, Mr,
MacDonald made it clear thal the invesiigation was a civil one, not a criminal onc.

[17) M. Bemnett submitied that Mr, MacDonald did not try to inflame the jury by reference to
conmon sensc rules; rather, this was a “folksy” way ol telling (he jury what the standard of care
i,

[18] . Mr, Benmell denied that Mr. MacDonald ignored my rulings about the ambit of Grisolia’s
testimony and submitied that cvery(hing that Mr, MacDonald said could be supporied on the
cvidence,

Anulyyis

[19) | do notinlend (o repeat my comments contained in my prior ruling on the motion for a
mistrial, parlicularly thosc where I enunciated the purpose ol an opening address. These reasons
oughit to be read in conjunction with my calicr ruling, Several objcctions are raised by defence
counsel to the contents of Mr, MacDonald’s opening remarks and it is submilled that beeause of
the cumulative cllect of the various transgressions, there must he a mistrial becanse the
improprietics cannot be corrected through an instruction from me.

[20] Tt is a well-accepted principle that the purpose of an opening address is to provide the
jury with an idea of whal evidence will be called by a party during the {rial, so that the jury will
be able to betler understand the cvidence. Counsel must nol state anything in an opemng adchcec.
that he or she canmot prove ov does not intend o prove, Phipson on Fvidence, 13™ edition?, P
772.

[21]  Argument has no place in an opening address; that is best lelt fov the closing address. As
Geoffrey Adaiv noted in his text, On 1iial,

There does not appear to be any definitive statement as to how far counsel may
go i the opening address, A comt, in controlling an opening, ¢an only be guided
by beating in mind the appropriale purposc of the opening addvess and
intervening when good advocacy descends into outright argument, which has no
place in the opening address. Openings which present the case on the basis of
passionate storytelling, thinly veiled opinions of counsel, or arpument, whether

“John TTuxley Buzzard et al., Phipson on Lvidence (London: Sweet & Maxwell, 1982).
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obvious or in the form of excessive udjectives or rhetotical questions, must be
3
curbed....”

[22])  ‘T'hc opening remarks must be rcad and considered in their entirely. I will deal with the
various objections raised by defence counsel, Mr, Zuber. :

The suggestion to the jury that they must approach their task as enforcers of the rules:
(73]  Mur. MacDonald stated,

We in socicty here in Canada and around the world, trust (hat drivers will pay
attention Lo pedestrians.  Especially children, Fspecially when they know
children ure present...As a socicty we all look out for children, and when we
drive we look out for them carcfully. 11 we did not look out for theny many move
children would be hwt or killed in sttuations which become dangerous for
children who can’t recoghize dangerous as well or as quickly as we can,

T.ater on in his address, he said,

We know that if that rule isn’t followed muny lives would be at stake when any
vehicle travels on any roadway, 1L s crilical to all of our sociely’s members that
this rule be followed so thal we can all be protected and feel that our vehicles
will stop on the roadway.

[24] In my view, these statcments are objectionable as they suggest to the jurors that their task
in this trial is to ensure rules in sociely are to be enforced by them, These staiemenls do not
appvoach the impropricty of the remarks made by counsel in Hall v. Schmids’ although they arc
of the same ilk, They are inappropriate as they imply to the jury that their role is to make
determinations in order to deter negligent driving which leads to injury and death. That is not
their tagk: it is to make findings of facl based on the evidence in this particular case, They are not
the enforeers of the rules of the roadway, as suggested by Mr. Maconald, This transgression,
laken in isolation, however, is not fatal.

‘I'he cumments made concerning the police investigation:

[25]  Mr. MacDonald told the jury:

3 Geoffiey .. Aduir, On Trind: Advocacy Skitls Lew and Practice, 2 ed (Mavkiham, ON: LexisNexis Canada Tnc.,
20044).

1(2001) 56 O.K. (3d) 257, 12001] O.J. No. 4274 (QL.).
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Unfortunately, the police officer who did the report didn’t have severul
impoitant picecs of information. Virst of all, the police ofTicer didn’l get the
chance to review any informalion atl all vom the driver, Mr. Vicentini, Becausc
he did not have iy mformation from the defendant, Mr, Vieentini, the police
olficer did not know Mr, Vicentini said he was walching [he bus near his
parking parage as he was about to-—as the accidenl was about to happen. ‘The
police officer <lid not have thal information. Ile did not place that information
within his report. A second concern was that because the police officer did nol
have any information from (he defendant, Mr. Vicentini, the police officer didn’t
know that Mr. Vicenlini said he did not see the bright bluc child’s hat until it
was right in [ront of him, even though it was there to be scen as it rolled through
two full lanes, over 8 melres. So the police officer didn’t get a chance o
caleulate Christopher’s speed of movemoent as Chrislopher pursved his hat into
the intcrseetion. He did not make any of thosc caleulations, Because he didn’t
make that calculation, (he officer was not able 1o determine, as Mr. ITrycay and
the delendumts’ own engincer both did, that Mr. Vicentini could have scen
Christopher moving for 2.5 sceonds before Mr, Vicentini struck him il" Mr.
Vicentini had been looking for Christopher. The police officer didn’t get the
chance to learn from Mr. Vicentini that he had his foot on 1he bruke uy he
entered the interscetion. .. Finally, you will be in a mmch better position than the
policc officcr because you will have all of that information to help you make the
decisions that you need to make. ..

[26] ‘lhis passage i objectionable for scveral reasons. Fivsl, it is inaccwrate. "I'he liability brief
marked as Exhibil A contains the police investigation file. There is a statement [rom the
Defendani Vicentint that was given to the investigating officer at the scene of the accident.
Constable De Los Rios, the police officer who completed the reconstruction report a fow days
later, in the list ol documents he reviewed, does not make veference to reading the statcment of
the Defondimt. Hlowever, he docs nol indicale why he did not review Vicentini’s statcment, nor
does he say that there was no slatement provided by Vicentini to the investigating ollicer.
Thercfore, 1o telt the jury that the pelice olficer did not have any informalion [rom Vicentini was
guile simply wrong and could leuve the incorreet impression with the jury that he was not
forthcoming with information or perhaps was nol co-operative.

127]  Of preater concern was the suggestion to the jury that they would be in a superior
pusition to the investigating officers when considering the facts of the accident. ‘Lhis is
misleading and strikes me as an attempt to appeal (o the jurors to decide the case on something
other than the cvidence. It is not rooted in fact; o the contrary, the police investigation appears (o
be thorough and nowhere is there uny refercnee to needing lurther information (rom Vicentini
which was not forthcoming or which hindered (heir ability to conduct a proper investigation,

[28)  Finally, this typc of suggestion (o the jury is clearly argument and therefore inappropriate
in opening romarks, Perhaps if the cvidence bore out the allegation of an imadequate police
investigation, this type of comment mighl be found to be aceeptable in wumel s closing address,
but certainly not in an openmg address.
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[29]  This mappropriate suggestion to the jury was reinforced by counsel’s conunents catlicr
on in his address when he stated,

Bcfore coming Lo tria) lo meet you, we had to figure oul a few things...The
police investigated (his accident and some of the findings made by the police are
relevanl in our case, however, in this matier we are dealing with civil laws and
not criminal laws. ..

These comments taken together with (he statements about the shortcomings of the police
investigation suggest to the jury, in my view, that had they had all of the information from
Vicentini, there might well huve been some sort of charges, which is completely unsupported by
the cvidenco conlained in the police file. 1t is misleading at best and casts the Delendant
Vicentini in an untair light,

The references to the brales:

[30] Vinally, I turn to (he issue of the reference Lo the condition of the brakes on the Vicentini
vehicle, Mr, MacDonald told the jury:

...1he second rcason we've suing My, Vicentini has to do with the condition of
Ihe brakes. The safcly rule is a driver is requirved to keep the brakes on his car in
good working condilion so that he docs nol needlessly endanger others. As a
result of this accident, the police scized Mr, Vicentini’s vehicle for inspection
immediately alier the collision. ‘I'he police mechanic, Sergio Grisoby, conducted
a thorough mechanical inspection of the car, including ils brakes and tircs. He
has conducted more than 200 similar police inspections of vehicles. .. M.
Grisolia found that the brakes were jn an unsatisfactory staie of repair, Mr.
Grisolia fouud that the front brake pads’ friction material was unsatisfactory, and
M1, Grisolia found the front brake—and this s on the ripht from brake—Mr.
Girisolia found the front brake caliper sliders were scized so thal instead of
sliding they were stuck open. These mechanical parts were also deemed to be
unsatisfactory....

[31] A great deal of time was spent by Mr. MacDonalkl describing the funclion of the various
components of the brakes, including the sliders, (he brake calipers, and the brake pads. Photos
were shown 1o the jury of the rotor, new brake pads, tho melal backing plate and the police
photograph showing the skid marks lelt by Vieentini’s car, Mr. Maclonald told the jury that
there is a rule that drivers must keep the brakes on their car in good working order and if that wule
is not followed, many lives would be in jeopurdy.

[32]  What Mr. MacDonald has done in his opening remarks is to fnvite the jury to find that the
condition ol Vicentini’s brakes played 4 role in the occurrence of the accident, There is no
gvidence to support this contention and as such, it is highly improper. The circumstances of the
accident giving risc to this claim have been invesligaied by numcrovs experis, including
engincers and human factors cxperts relained by the plaintiffs and (he defence. Nowhere in any
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of the reports, including the police investigation and police reconstruction report, is there any
suggcestion that the brakes on the Vicentini car had any cffect on the occurrence of the accident.

(33] ‘the Plaintiffs’ own engineer, M, TTrycay, is of the opinion that the Defendant Vicentini
was not paying proper allention and should have been alert to the existence of children in the
interscction.  Had he been an attentive driver, he would have observed the hat and Christopher
sooncr than he did and would have taken cvasive action o avoid striking the boy, Certainly,
during (he course of preparing his yepott, if Mr. Hrycay was of the view that the brakes on the
Vicentini car were somchow responsible flor his inabilily to stop in a timely fashion, he could
have expressed that opinion. He did not,

134]  As I have previously indicated, there is nothing in the police file that points to the
condition of the brakes on the Vicentini vehicle as being in any way responsible [or the accident,
The police reconstructionist who reviewed the mechanical inspeclion prepared by Grisolia has
this to say about the Vicentini car,

The vehicle was found in salisluclory mechanical condition. Notwithstanding
the satisfactory mechanicul status, onc item was identified #s unsatisfactory,
namely, font caliper slider seived. Even though thc above mentioned
component was scized the vehicle was able to brake as was evident at the
collision scone by way of two distinct parallel tive minks, Further, the vchicle
showed regular wear and tear.

Nowhere in the body ol the veport, including the technical analysis, conclusion or opinion, does
the reconstiuction officer ofTer the opinion that the condition of the brakes wus of any
significance.

|35 The only cvidenece concerning the condition of the brakes can come from the police
mechanic Grisolia who noted on the paper he iled out that the front calipers sliders scized
[unsatisfactory| and [riction material [unsatislactory], Ilc does not say the brakes themsclves
were unsatisiaciory for the job they werve Lo perform, nor does he describe the cffect of the seivzed
calipcrs or lviction material.

[36] As | have indicated carlicr in [hese reasons, | delivered an oral ruling in which T
specifically stated in response to the solicitor for the Plaintills’ requests to have Grisolia offer
expert lestimony at this trial that I was not prepared (o allow him to do so. Grisolia can only
les(ify about his findings, he will not he permitied to offer an cxpert opinion on the cffect of his
findings on the functioning of the brakes on the Vicentini vehicle. He will not be allowed to
hypolhesize to the jury on what the possible effects might be of the finding on the two items he
ilentified as not mecting the Minislry standards.

[37] In his submissions, Mr. Bennett provided me with cases on the ambit of expert (estimony,
the same cascs that T was provided with during argument on the Plaintifls’ motion for leave 1o
¢all more than three expevt witnesscs, | have alveady dealt with the issue of Grisolia’s cvidence
and | am not prepared to revisit this point.
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[38] T agree that following my granting of the [irsi delence motion fov a misirial, Mr,
MacDonald removed some of the remarks from his opening address concerning the brakes,
speeifically the ones that | identified in my ruling. That docs not, howcever, deal with the
impropricty of suggosting the jury can come. 1o a linding of fact on evidence (hat will nol he
heard at the rial.

[39] In his submissions on the second mistrial motion, My, Benmetl urgued thal theve was
nothing improper in what My, MucDonald told the jury about the brakes and that he did not
offend my ruling, Tt is the position of the Plaintiffs that because there is a reverse onus on
Vicentini by virtue of section 193 of the Higfhwvay Traffic Act, it is up to Vicentini o disprove the
causal link. Tn my view, this is a flawed argument that misses the point.

[40]  Scetion 193 ol the Highway Traffic Act statcs:

Where loss or damage is susiained by any person by reason of a motor vehicle
on a highway, the onus of prool that the loss or damage did not arisc through the
negligenee or improper conduct of the owner, driver, lessee or operalor of (he
motor vehicle is upon the owner, driver, lessce or operalor of the motor vehicle,

1t is not dispuicd that the reverse onus applics 1o Vicentini, However, this is of no assistance to
counsel with respect to putting tho condition of the brakes on Vicentini’s car in issue in the
absence ol evidence to support this contention,

[41]  Asa rosull of my ruling on the ambit of Grisolia’s evidence, he will not be permilted o
testify beyond the mdings noted on the document he completed. Lic will not be able to say, as
Mr. MucDonald suggested to the jury, that the brakes did not wark properly on the Vicentini car,
He will not be permiticd Lo testily (hat the condition of Vicentini’s brakes played any role in the
collision. Indeed, since nome of the boxes arc ticked ofT indicating whether the defect existed
prior to the collision, he cannot even say whether the two unsatisfactory items he noted were -
prescnt before the accident happened. Neither of the cngincers will offer the opinion that the
condition of the brakes made any dilTerence to Vicentini’s ability to avoid the impact,

[42]  Lor Mr. Bonnelt lo arguc that as a vesult of the yreverse onus, il is up to Vicentini o
disprove that the brakes caused the accident is incorrect in law, A Delendant who bears the
reverse onus does not have to disprove every allegation contained in the Statement of Claim. In
this case, Vicentini must prove that the injuries sullered by Christopher did not arise through his
nepligence or improper conduct. He does not, for cxample, have to prove that he was not
impaired al the time of tho collision becausc there is no evidence of this. Similarly, he docs not
have to prove that the condition of his brakes prevented him from stopping his vehicle sooner
and thereby avoiding the collision as there is no cvidence of this. A Defendant who bears the
reverse onus has to discharge the onvs of the negligence alleped against him, based on the
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gvidence in the case and (he casc that is anticipated al trial; lo suggest otherwise is o placc an
impossible burden on 4 Delendant. - '

| [43]  Inone of the cases | was referred to by Plaintitts’ counsel, Winnipeg llectric Co. v, Geel’
it is noted,

...by rcason of that enactment the onus is now upon the defendant to show thut it
was not negligent, whereas normally in other cases it would be upon the plaintiff
to show that the defoendant was negligent. The resull of that is that if the
cvidence is cvenly balanced both ways the defendant has not shown that there
was no ncgligence, and baving failed in that, it could be held lable for
negligence or a breach of duty, because the duty on the defendant is to lree ilsell
from the imputation of negligence. I doing that, the defendant has not ro carry
it to any unreasonable exhemes; il is just @ mere preponderance in the
balancing of the evidence.... [emphasis added].

[44]  This case and others ciled by Mr. Bennelt discuss what is required on a Delendant to
discharge the reverse onus under section 193, These cases all refer to the fact that to discharge
this onws, the Defendant has to satisfy the Court on a preponderance of evidence that he was not
neglipent, There is no cvidence in the casc beforc me that the condition of the brakes on
Vieentini’s car caused the accident or had any efTect on his ability (o bring his vehicle o a timely
stop, just as there is no evidenge (hal he was impaired at the time of the accident. Ile docs not
have the onus of persuading the Court of these two facts, because to do so would, in my view, be
an example of forcing a Defendant to carry a burden to “an unreasonable extreme” as referred to
m the Winnipeg Llectric Company v. (Geel case, supra.

|45 Mrv. Benneld, in bis submissions, made reference to the purpose behind the enactmenl of's.
193, being that injured Plaintiffs mipht not have knowledge of all of the relevant lucts and
circumstunces which lead to an aceident and so to remove the inequity of this, the onus shifts to
the Delendant. Whilc [ do not disagrec with this assertion, it is irrelevant Lo my consideration of
the propriety of Mr. MacDonald’s opening remarks. In the cuse before inc, [ note that both sides
have had ample opportunity to have all of the liability issucs reviewed by experls who have
provided their opinions. As | have indicated previously, none of the experts have placed the
functioning of the brakes in issue in this lawsuit, T see no disparity between the positions of the
partics in this case concerning the liability issuc.

[46]- My, Beanell also cited several cases dealing with causation and suggested thul the
PlaintifTs do not need to call expert opinion to chable the-jury to draw the inlerence that there
was a causal conncetion hetween the unsatisfuclory ilems noted on the mechanical inspection
and the functioning ol the brakes at the time of the motor vehicle accident, I dv not agree, The

P1931] 8.C.R. 443.
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cases referred o me by counsel for the Plaintiffs which discuss the issuc of causation are
distinguishable on their facts and ol Tillle assistance to the motion for a mistrial,

|47} Snell v. Farvell, supra and Wilson Estate v Byrne® dealt specilically with proving
causation m a medical ncgligence action which is very different than the case bel ore me. Alhey
v. Leonati’ deals with causation concerning damagges, not liability.

(18] Mr. Bennett submitted that it is sufficient for the Plaintills lo lead circumstantial evidence
about the brakes and that it is unnceessary for the Plaintiffs fo have an ¢xpert opinion on this
issue; Lthe jury can draw the nlerence, it is submitted, ithat the brakes did not work properly and
caused or contribuled lo the molor vehicle accident. T disagree. This is, in my opinion, & “smoke
and mivrors” wrgument.  Tn this case, both the Plaintiffs and the Defendants have had the

- opportunily Lo have their chosen experts thoroughly review liability. 1t was open to My, Hryeay,
the plainfiffs’ engincer, to opine that the two brake components identificd as unsatisfactory by
Grisolia contributed to the accident he did not.  For Mr. Bennctl 1o suggest thal the jury can
make the leap from Grisolia’s notations on his inspection to (inding the brakes did not work
property and caused or conlributed to the accident is, in my view, unsupportable in law on the
facts of this casc.

[49)  T.ooking at the opening remarks in their entivety, bearing in mind my ruling on the motion
for leave to call Grisolia as an ¢xpert witness and my ruling on the motion for a mistrial, 1 am of
the opinion that a mistrial must be declared. The remarks about the brakes were not just passing
commentary, Mr, MacDonald spent a great deal of time on this issuc with the jury and 1 do nol
believe that T can tell the jury through a strong comective instruction to ipnore these comments.
To do so would, in my opinion, cast Mr. MacDonald in an unfavourable light with the jury and 1
am concerncd that their view ol him [or the balance of the trial would be unfairly compromised.

A mistrial must be declared.

D/\ Wlia(m

Date: 2012 02 14

f[2004] ©.4. Nov, 2360 (OL).

11996 3 S.C.R. 458,
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HEARD: Janvary 11, 2012

ENDORSEMENT

[1]  When the sohcitor for the Plaintiffs was parlially (hrough his opening address to (he jury
in this personal injury action, counsel for the Defendant Hoang moved for a mistrial. ‘This
molion was supported by counsel for the Defendant Vicentini and lor the Defendant Vord Credit
Canuda T.easing Company |“lord”).

[2]  Liability is contesled in this trial. Briefly, the claim ariscs out of an accldent ihat
occurred August 6, 2004 when the infant Plaintifl, Christopher Hoang, who was six years of age
at the time, along with soine other older children, was asked by his lather, the defendant Hoang,
1o get out of the car and cross the street while Hoang went o park the car.  As the inlint was
crossing the street, his bal blew off and he ran (o relrieve it. At the same time, (he vehicle being
driven by the delendant Vicentini was (ravelling along Queen’s Quay and struck the infunl,
resulting in personal injuries lor which damages are claimed in this lawsuit.

[3] Mt MacDonald commenced his opening address énd had not completed his remarks on
liability when | adjourned Coust for the lunch break. Ii was at that time that Mv. McCarthy rosc
and advised the Court that he was moving for a mistrial.

[1)  DBricfly put, it is the position of the defence that for « variety of reasons, the opening
address of Plainlills’ counscl was inappropriate and (he prejudice created cannot be corrected by
an instruction to the jury. 1t was submitled that most of counsel’s addvess consisted of argument,
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which was inappropriste. One of the objections related to the numcrous statements made (o the
jury that the Defendants [emphasis mine] bore the reverse onus under the law and, therelore,
they had to prove that they did not do anything wrong. Il was submifled by Mr. McCauthy,
counsel for the Delendant Fluang, who is also the father of the infant plaintiff, that his chient does
nol bear the reverse onus under the Highway Traffic Act, R.S,0, 1990, ¢. I1.8 and, therefore, the
mulliple statements to the jury that “the Delendants™ must prove that they were not negligent
was inaccurate in law and left the wrong impression with the jury.

|5]  Furlher, objection was taken to the reference made by Mr. MacDonald to an answer to a
question posed at the examination for discovery in which Mr. Floang admitted that his actions
were nol those of a reasonable parcnt. Mr, McCarthy submilled that it was improper for M.
MacDonald to read that answer 1o the jury when he knew it was inadmissible at the trial and
further, that by telling the jury “He lold us”, the jury would belicve that somehow Mr, Tloang had
made an admission thal he was responsible for the accident involving his son. This question
pocs to the very issue that the jury must decide in this case, Furthermore, it was submitted (hal
Mr. MacDonald’s failure to read the numerous questions that preceded the question that was
finally unswered, particularly when Mr Homng did not have the benelit of an interpreter, was
unlair, -

[6) Mr. Zuber agreed with the submissions made by Mr. McCarthy and took issue with Mr.
MacDonald’s comments ahoul the eflect of the brakes on the ability ol the Vicentini car to come
fo a stop. Mr. Zuber submitled that the refercnee Lo (he two components on the brakes that did
not mect the miniram standards of the Mimistry of Transportation and the suggestion that this
caused (he accident was unproper as none of the experts will tostily that the brakes played any
role in the collision, Mr, Zuber noted thal Mr. MacDonald made reference in his address o the
evidence of Mr. Grisolia (“Grisolia™), the police mechanic who inspected the Vieentin cav aller
the accident. Mr. MacDonald suggested that Grisolia would testify that the brakes played a role
in the uceident. This was improper, it was argued, in Jight o' my ruling that Grisolis would not
be permitled to offcr opinion evidence to this Court.

7] M Mitchell argued that it was improper for Mr. MacDonald to offer the jury his opinion
on the cvidence und further, he should not have made reference to evidence that might be vuled
inadmissible, Mr, Mitchell agreed that Mr. MacDonald (old the jury that it was up to the
Delendants to prove that they did nothing wrong and this is @ pross misstatement of the law. He
noted that there are (hree different Defendants in (his lawsuit and 1o sugyest that they all bore (he
reverse onus of prool’ at this frial was lfundamentally wrong and cannot be corrected by an
instruction from (he Court. Iinally, il was submiticd that the bulk of Mr. MacDonald’s addrcss
consisted of argument which is clearly not permitted in un opening address.

i8] [ response, the solicitor for the Plaintifls advised the Court thal he docs hot agree (hat
the reverse onus docs not apply to all of the Defendants and, in any cvent, what counsel says to
the jury concerning the luw is subject to the instruciion from the trial judge, who can clear up any
crioncous stalements of law that have been made. Mr. MacDonald lukes the position that he is
cntitled n his opening address to veler to any cvidence that will be called at the trial and by
quoting from an answer given by Mr. IToang at his examination for discovery, there was nothing
ollensive about this and it was umecessary for him to put the answer in context. Mr, MucDonald
- subimits that he only used one quotation from (he discovery evidence of My, Hoang and there
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were other similar rcsponses which he could have made yeferenco to, It is permissible for
counsel Lo use an answer given by a purly at his discovery as evidence at trial. “The fact thal the
response elicited gocs to the hearl ol the liability issuc at trial does not mean it cannot be referred
0 during counscl’s opening,

19]  On the issue of the relerence to the brakes and the aunticipated cvidence of the mechanic,
Grisolia, Mr. MacDonald was adamant that he did not suggest to (ke jury that the mechanic
would be providing apinion cvidence al (rial, suggesting that the condition of the brakes caused
the accident. ITe acknowledged that he told the jury that they could make findings of negligence
based on their own common sense but submitted that this is entirely appmptiﬂtc In sum, it is the
position of counscl for the PlaintilTs that there was nothing in his opening remarks that offcndcd
the rules or that could prejudice  Lwiv trial,

Analysis

{10] Lawycts practising in Ontavio have the benefit of a number of fine lexts that are excellent
resources for advoeatcs, One suc,h publication which is oftcn used by lawyers and referred to by
judges is “The ‘Trial of an Action™', In that text, il is noted that the purposc of an opening address
ix o give lhe tricr of fact a “general notion™ of what the evidence will be in the case. Others
have described the function of an opening address as limited, with the prime purpose being to
arliculate the issues in the case and outline the facts that the parly intends to adduce occupational
(hevapy establish its casc. All of the texts concur that any invitation (o Lhe jm y lo decide the casc
hased on emolion or on anything other than the cvidence called at the trial is muppwpmle and
inflammatory. As Johu Olah writes in his lext, “The At and Science of Advocacy™, “...you
cannot arpuc your case in your opening remarks. DPersuasion is achieved by arvanging the
evidenee in a compelling manncr and by the choice of language.”

ITE Inomy opening remarks to the jury, I told them that counsel were going to muke opening
addresses o them which would be like a roadmap, 1o let them know cach party’s position and
whal {0 expect as the rial progressed. The purpose of an opening address is not to persuade the .
jury that they oughl to find w that parliculir party’s Tavour; that 15 one of the Tunciions of the
closing address, after all of the evidence has been heurd.

[12] 1 find the quotation from former Chief Justice Burger in United States v. Dinitz? which is
referred to in the decision of Justice Dan Verguson in £lall v. Schmidf® to be instructive on the
purpose and scope of an opening address:

An opcning statement has a natrow purposc and scope. It is to statc what
cvidence will be presented, to make it casier for the jurors to understand what is
to [olow, and to relate parls of the evidence and lestimony 1o the whole; it is not

'Juhn Sopinkst, The Tricd of an Action (Voronte: Buttenvorths, 1998).
Iohn Oloh, The Art and Scieice of Advacaey (Voronto: Carswell, 1990),
(IQ?‘S), 424 1.5, 600 al 612.

1{2001), 15 OR (3d) 257 ul para. 64,
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an occasion for argument. ‘Lo make statoment which will not or cannot he
supported by proof is, if it relates (o significant elements of the case,
,..fundamentally wnfair 1o an opposing party to allow an attorney, with the
standing and prestige inhevent in being an officcr of the court, o present to the
jury statements not susceptible of proof but intended to influence the jury in
reaching its verdict,.,”

[13] In my opinion, there were several problems with the opening address of Plaintiffs’
counscl, and these were identified by defence counsel in their submissions to mc.  First, (here
was the misstalement of the law by Mr, MacDonald, While it is true that the Highway Traffic
Act imposes a reverse ohus on a driver of' a motor vehicle who strikes o pedestiian, in my vicw,
that section docs not necessarily apply to Mr. Hoang based on the allegations in this case. The
case against Mr, Hoang is lramed in negligence for his (ailure to properly supervise (he infant, in
dropping him off and telling bim to cross the streel without supervision and thereby placing him
in a situation of danger. Tn his address, Mr, MacDaonald wld the jury,

We are suing Mr. Hoang for lwo main reasons if a driver lets his passengers
out and ncedlessly endungers them and as a resull, one is harmed, the drver is
responsible.. . Second, Mr, Loang violaled (he safety rulc of a pavenl. In any
possibly dangerous situation the parent of a 6 year old must choose the safest
available course and il he does not and as a resull (he child is hurt, the parent is
tesponsible...Tn addition, Mr, Hoang did not walk with his children as they
crossed the roud. ..

‘I'here is no evidence that the Houng motor vehicle struck the infant or caused his injuries.

[14] While counsel for the Plainlifls submitted to the Courl that the accident arose out of the
usc o operation of the Hoang motor vehicle, that particular issue deals with coverage under an
imsurance policy and is not before me for determination. Whether or not the aceident arose out of
the vsc or operalion of the Hoang motor vehicle is a queslion of law and is not one that the jury
wonld he asked to answer in any event.

11S]  Daring the course of his address, Mr. MacDonald, on numerous occasions, told the jury
that the law is that when a pedestrian is injured and a car is involved, “it is nol up to the
pedestrian to prove the Defendants did something wrong; il is up to the Defendanls to prove that
they did not do anything wrong,..” Ile went on (o say it was up to the jury (o determine whether
the Delendants proved they were not negligent. Ilc stated in his remarks,

...the crucial question is did the Defendants prove lo you that they were not
negligent?...yon will use your common sense and good judgment to make
conclusions to delermine whether the defence have proved o you that thoy could
not have done anything clse to, as careful drivers, prevent this collision rom
happening,,.”

This is not an accurate statement of the luw as it relates to the Defendant Hoang.  On multiple
oceasions Mr. Macdonald advised the jury that the Defendants had Lo prove they did nothing
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wrong to cscape a finding ol liability and by doing so, he erroneously told them that the reverse
onus applics to all of the Defendants.

[16)  Lurther, it is problematic that counsel continually lumped the three Defendants together,
sugaesting thal (he snme considorations on the issuc of liability were applicable to all of thew,
when this clearly is not the case. Tf the misstatement of the taw were the only offensive portion
of the opening address of counsel for the Plaintills, T am of the view thal through a strong
correcting statement to the jury on the law, this problem could be remedied and the trial proceed.
However, there were more sevious transgressions contwned in the opening uddress that must be
scrutinized,

[17]  }turn now Lo the issuc of the numerous references 1o the brakes on the car.

[18] Counsel for [he Defendants objecled to the specilic relerences to the condilion of the
brakes on the Vicentini vehicle. My, Zuber argued thal Mr. MacDonald wenl on at prcat fength
about the unsatisfactory condition of the brake puds and urged the jury to find that the brake pads
were a cause of the aceident, when there will be no expert opinion al (rial to staic that the brakes
caused or contributed to the accident. Mr. MacDonald conceded that his engimeer will not
comment on the hrakes but he argued that there was nothing improper in his reference to the
brakes being less (han optimal because the jurors are (he finders of the facts and it is open o
them to find that the brakes on Vicentini’s car were one of the causes of the collision.

[19] | agree (hat a considerable amount of time was devoted to describing the bralong system
to the jury., They were shown what the brakes looked like and how the brake pads worked, M.
Macdonald showed photographs depicting the brake pads and a sample braking mechanism
which was passcd arcund among the jurors. Ile told the jury that the evidence of Grisolia would
be that the brake puds were unsatisfactory and did nol meet the minimum standards ol the
Ministry of Transportation. He advised the jury that Grisolia will tostily “that there was very
lite friction material on the right Iront brake, That’s what he thought, and basically he mukes a
layperson’s observation that the lviction material is almost non-cxistent...” Mr. MacDonald went
on to tcll the jury that while the brakes on three of the wheels of the Vicentini car worked
properly, the brakes would have worked better had (he Tourth wheel had satisfactory material on
the pads. He stated as follows, “The other component is for you to dclermine whether the
brakes, in their unsatisfactory slate, did anything that caused the vehicle not (o stop as quickly as
it would hive stopped il it had satisfactory braking material.” Finally, and lo my mind, the most
offensive relerence to the brake issue occurred when Mr, Macdonald staled,

Will the Defendants prove to you that they were nol negligent and that is a
photograph taken by police of the skids of the Vicentini vehicle after the vehicle
was seized. So whal you're sceing in this picture s the brake on the left and the
brake on the right. 1 can give you a close up (o look at those paths. Look at
those paths and use your best judgment fo determine that the Defendant can
prove that the brakes did not cause this accident or contribute to this aceident. ..

[20] In my view, these comments concerning the brakes wnd the anticipated evidence ol
Crisolia were improper n (he opening address given that it is not anticipaled that any of the
experls or lay witnesses for that mailer will testify that the brakes played any role in the collision.
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larthermore, T specifically ruled that the mechanic Grisolia would not be entitled to express an
experl opinioy on the condition ol (he brakes and the issue of causation. "L'o theh saggest Lo the
jury that the mechanic would, as a “layman”, pive evidence about the brakes and their lunclion

- contravenes my ruling and was inuppropriate. ‘These statements of counscl constitute urgument
and invite lhe jury to come lo a conclusion on the role of the brakes that is not borne out in the
cvidence and as such, are unacceptable. :

[21]  Of paramount cemcern, however, in ihe opening remarks of Mr. MucDonald was the
reference to the answer given by the Delendunt My, Iloang to a quesbion put to him at his livst
examination for discovery. I quote from the discovery transeript al questions 400 and 401:

Question: Do you (hink it was prudent the way that you dropped Christopher ofT al the
interscetion? :

Answer: What do you mean pradent?
Question: Do you think it was something that a recasonable pavent should do??
Answer: No,

[22] . ‘Lhese questions and answers weve blown up and displayed on a large screen during the
course of Mr. Mucdonald’s opening address. Counsel told the jury that Mr. Floang had admitted
that his actions weve not those of i veusonable parent during his discovery, I quotc from the
address: “Mr. Hoang himsell admits to deopping Christopher ofl and admits that dropping
Christopher off where he did was not somelhing a rcasonable parent should do...” While the
Rudes of Civil Procedire, RR.O. 1990, reg, 194 provide that a party can rvead in discovery
evidence of an adverse party as parl of their case, that is subject fo limilalions Simply because
guestions were asked and answers given at an examination for discovery, docs not necessarily
constitule admissible evidence at the trial ol an action.

[23] 1 agree with the submissions of defence counscl that the manner in which the solicitor for
the Plaimtilfs referred 1o (he discovery evidence of Mr, Houng made it appeur that there was
somehow an admission of liability made by that parly, when in reality, the opposite is true:
Hability is holly contested by M. TToang in this case. It is misleading for counsel in an opening
address Lo suggest to the jury that there has been an admission by a party when that is clearly not
the ecasc.

124] 1t was inappropriate for counsel to make relerence to the stalement given by Mr. Hoang
at his discovery lor several reasons: first, it incorrectly suggests to the jury thal somchow the
issuc of Mr, Tloang’s negligence has been admitted; sceondly, it is likely that the answer would
be inadmissible at the trial of the action und the law is cleur that counscl cannot refer to evidence
thal 1s inadmissible; thirdly, the angwer given deals with a determinalion that must be made by
the jury al the cnd of the case—that is, whether the actions of Mr. Hoang wete those of a
reasonably prudent parent or not; [inally, the question that was emphasized to the jury was taken
out ol context. By this, I mean that the preceding questions attempted to sccure from Mr. Hoang
an affirmative ingwer to the question of whether he belicved the accident was parily his fuult.
These questions were objecled to as improper questions on the discovery. Mr, Benuett continucd
10 ask the questions in the face of objections from counsel und, at one point, Mr, Tloang inquired
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what the word “prudent” meant. Given that he did not have the benelil of a Victnamose
interpreter at the discovery snd another discovery was later convened with an interpreter, in my
view, it was unfair for counscl to take these two questions and responscs, display them up on a
lavge screen for (he jury to view during the address and suggest to the jury thal the defendant
TToang had somehow adimitted (hat he had been negligent.

[25])  If the question that was shown Lo Lhe jury was on a winor point, perhaps this impropricty
could be corrected by a farther instruction from the Court. Tlowever, such emphasis was placed
on the answer of Mr. Hoang and thc suggestion made that this conslituted an uncquivocal
admission that, in my opinion, it is 0 highly prejudicial that it cannot be correcled.

126]  When deterimimng whether a mistrial ought to be declared as a result of an improper
opening addrcss, the Court must oxamine the address in its entirety. In my opinion, the opening
address of the solicitor for the Plaimli(fs contained a substantial amount ol argument, as well as ¢
fundamental misstatement of the law as it applies t the defendant Houng, Portions ol the
opening address sounded more akin to a closing address and, in my view, this was an attempt to
persuade the jury, which is improper. '

|27]  The many relerences to the role of the brakes in causing the aceident in the absence of
cxperl opinion 1o support this argument, and the urging of the jury 1o use their common sense to
come to a determination of whether the Vincentini car braked as it should have in the
circumstances, was improper. Of paramowunt concern, however, is the velersnce to the answer
made by Mz, Hoang on his initial examination for discovery and the suggestion thal there has
been some soit of admission of negligence on his behalf in this lawsuit. 1 have considered at
length whether T could remedy the prejudicial ellects of these improprictics through a strong,
correclive instruction. Regrettably, I have concluded that T camnot. ‘The eumulative cffeets of
these comments have had a serious prejudicial effect that compromiscs a fuir tial. | would not
want 1o leave a negalive impression of counsel for the Plaintiffs with the jury at (he outsct of a
long rial as a result of strong correcting instruclions, as this could potentially affect the munner
in which the jury views counsel and perhaps the Plaintiffs,

[28] A combination of these various infractions, in my view, makes it impossible to correct
the prejudice that has been crcated in the minds of the jury and a mistrial must be declared.

00 Mﬂ;@{\ G

D.A. Wil‘s@

Date: 201202 14
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CITATION: Hoang v. Vicentini, 2012 ONSC 1066
COURT FITE NO.: CV-06-315832-0000
DA'TE: 2012 02 14
SUPERIOR COURT OF JUSTICE - ONTARTO

RIC: Christopher Hoang and Danielle Hoang, both minors by their Litigation Guardian,
San Trien und San Triev, personally , Plaintiffs

AND:

Adriano Vieentini, Ford Credit Canada Leasing Company and Can Hoang,
Defendants

BEFORE: Madam Justice Darla A. Wilson
COUNSEL: D ﬁf[ﬂbDOMld. M. Bennell and R. Ben, Counsel for the Plaintiffs
1. Zuber, Counsel for the Defendant, Adriano Vieentini
7. McCarthy, Connsel for the Delendant, Can [loang
B. Mirchell, Counsel for the Defendant, Ford Credit Canada Leasing Company

HEARD: 10 Janvary 2012

ENDORSEMENT

[1]  After the selection of the jury for this four to live week trial, { was asked 10 deal with
various moliony, The Plaintiffs scrved several motions on December 30, 201 1, in advance of the
scheduled ial date of Janvary Y, 2012, By way of background, this is a claim for personal
imjuries sustained by the infanl Christopher Huang (“Christophber”™) stemuming from a molotr
vehicle accident in which he was involved on August 6, 2004. Liability is in dispute as well as
damapcs.

[2)  ‘Ihe PlaintilTs bring a motion for leave (o call more than three expert wilnesses at the
trial, | was advised that the PlaintilTs wish (o call experts in three culegories: (1) cight or nine
“hired guns” or expetts retained for (he purposcs of providing an expert opinion at trial; (2) six
(reating practitioncrs of the infant; and (3) two third parly experts. It is asserted all of the experts
are necessary for (he proper prescnfation of the Pluintiffs’ case and there is no overlap in their
anticipated testimony,

31  In the first category, counsel for the PlaintilTs wishes to call: James Hrycay, engineer;
Jason Droll, humen factors cxpert; Sergio Guisolia, policc mechanic; Dr. Perry Cooper,
neuroradiologist; 1Jr. Elaing McKinnon, ncuropsychologist; Ann Bedard, occupational therapis
who, along with Dr, Gillett, ncurologist, did an assessment of the infant; Dimple Mukherjec, lifc
carc planner; Susan I'rascr, occupational therapist; and Professor Jack Curr, economist,
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[4]  In the second category, the solicitor for the Plaintiffs sccks to call various treating
practitioners: Patty Young, speech language pathologist; Natalic Zaraska and Susan Fraser,
occupational therapists; Paul McCormack, rehabililation support worker; Dr. VanDeursen
treating psychologist; and Dr. Peter Rumney, teeating pediatrician.

1[5} in the last category, the solicitor for the Plaintiffs wishes to call Rhona Feldi-Stein, an
occupational therapist who did asscssments for the accidents benefits insurer in 2008 and 2010.

[6] 1t is submitted by the solicitor for the Plaintiffs (hat Ihis is a complex medical cuse
involving an infant and it is imperative that the jury be provided with all of the necessary
medical cvidence in order for them to vnderstand the nature and extent of the infant’s brain
injury. lurther, a significant component of the claims of the Plaintiffs is the claim for future carc
cosls, The expert reluined by the Plaintills (o quantify this sspect ol the dumages, Dimple
Mukherjce, considered and rclied upon the various reports of the occupational therapists and
thercfore, in order for there 1o be a proper foundation for the expert opinion of Ms, Mukherjco,
the opiniong ol the various treatment providers on which she relied must be in evidence belore
the Counrl.

|71 The delence Lakos the posilion that the number of experts the Pluintilfs wish (o call at trial
conslitutes overkill, 1L is unnecessary, il is submilted, 1o have more than one experl in a
parlicular area give opinion evidence, To permit the Plaindills lo call several experts in one
specially in 4 jury cuse is unfair as it may suggest to the jury that the defence case is weaker
because of the number of experts it calls.

Analysis

|8]  Section 12 ol the Avidence Act, R.S.0. 1990, ¢.L.23 provides for the calling of expert
wilhesses al trial;

Where it is intended by a parly lo examine as witnesses persons cautitled,
according to the law or practice, to give opinion cvidenee, not more than three of
such witnesses may be called upon either side without the leave of the judec or
other person presiding,

(9 In Burgess (Litigation guardian of) v. ' Tustice D. Porguson atticulated the various
factors for the Court to consider when Jeave is sought under scction 12:

(1) Whether the opposing party objccts o lcave being granted,
(b} The number of expert subjects in issuc;

(¢) The number of experts each side proposcs to have opine on each subject;

! Rurgess (7. itigation guardian of) v. Wu [2005] (.. No. 929
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(d) How many cxperts arc customarily called in cases with similar issues;

(€) Whether (he opposing parly will be disadvantaged if lcave is granted because the
applying party will then have moro experts that the opposing party;

() Whether il is necessary 1o call more than threc oxperts in order to adduce cvidence
on the issucs in dispute;

(g} 1low much duplication there is in the proposed opinions of dilferent experts;

() Whether the lime and cost involved in calling the additional expents is
disproportionate to the amount at stake in the trial.

In my view, pomts (1 and (2) merit particular scrutiny in this casc,
I

L10] T am mindful of the Plaintilfs’ right 1o put their case forward as it sees fit bul this is nol
without restriction. [ agree with the comments of Justice 1. Ferguson in Gormen v. PowelP?
where he noted,

LoLaonger irals caused by culling unnecessary experts use up scarce resources
and deny early trials to other litigants. To ignore the policy underlying s. 12 is
contrary to the modern philosophy of civil litigation which is sct out i Rule
1.04...to sccure the just, most expeditions and least expensive determination of
cvery civil proceeding on ils merits.

[11] In the case before me, 1 note that both Tiability and demages wre hotly contested, The
PlaintilT is an infunl who sustained a head injury in the accident and it is the scquelac arising

frerm (his injury that are in dispute. I have no difficulty in granting lcave to the PlaintifTs to cal)

more than fhree cxpert witnesses at this trial; the difficulty lies n delermining how many more

than three the Plaintiffs ought to be permitied to call. The provisions of the Fvidence Act arc

restrictive, intended to limit the nmumber of experts who teslily al a tial, Simply because an

expert has authored a report that complics with (he requirementls under the Rides of Civil
Procedure, R.R.QO. 1990, reg. 194 does nol automalically entitle a party to call that individual to

give cxperl opinion at triul.  The evidence must be nceessary and not repetitive of other
lestimony [rom other experts.

[12]  In recenl limes, judg,ea have becn cautioncd about their role as a gatekeeper at trials,
Juslice Stepllen Goudge in his report “Inquiry inte Pediatric Pathology in Ontario” [the “Goudge
Report™’ cmphasized the need for trial judges Lo be vigilant when admitting cxpert testimony, (o
serutinize the necessily and validily of a proposed cxpest's testimony beflore determining if it

* Gorman v. Powell [2006] 0.). No. 4233

* The Tonourable Stephen T. Goudge, Commissioner, “Inquiry Into Paedialric Forensic Pathelopy in Ontario”,
Ontanio Ministry of the Aftorney General: 2008
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ought to be admitted, ‘This is not a new concept as it has always heen the function of the lnal
judge to determine the admissibility of evidence. The Supreme Court of Canada has said®,
“...The adinissibility of the expert evidence should be scrutinized at the time it is proffcred, and
not allowed too casy an cary on thc basis that all of thc frailtics can go at the end of the day Lo
weight rather than admissibility...’

| I3| 1 agree with (he comments of Tustice Todd Ducharme in Dulong v. Merrill Lynch Canada
Ine.” where he stated,

There is no question thal, in civil cases at least, the path of least resistance in
malters such as these seems to be to admit the cvidence and then compensate lor
any ol its weuknesses by attachinp less weight to the opinion, Bul such an
approach is an abdication of the proper funclion of the trial judge. ..

{141 The cvidence on liability Irom M. Ilryeay and Mr. Droll is clearly necessary and (he
defence did not ohject (o these experts being permitted to testify. Similarly, Professor Car, the
economis, shall be allowed to give cxpert testimony. Counsel for the Plaintiff wishes to clicit
opinion cvidence from Mr, Grisolia, the police mechanic who filled out a vehicle mechaiical
cxamination in the ¢ourse of his dutics on August 9, 2004. The two page form that was
completed identifies My, Grisolia’s findings bul doss nol set out any opinion, M., Grisolia noted
on (he form that the front calipers stiders seized [unsatisfactory| and the lrviclion malerial
[unsatisfactory]. Hc docs not describe the effects of the two items he deemed unsatisfactory not
does he comment on the function ol the brakes themsclves, Counsel fov the Plaintiffs concedes
this point, but submits that in speaking with the officer in preparation for tria), he was advised of
M. Grisolia’s opinion on the brakes of the Vicentini car. Afler learning this, counsel sent a bricf
synopsis of the evidence of Mr. Grisolia, including his opinion on the function of the brakes,
Counsel [or the Plaintiffs argued that Mr. Grisolia has evidence that is relevant and mualerial to
the issues in this lawsuit and there is no other way to get that evidence before the Court other
than to have him testify and stale his opinion,

[15] I do not agrec. The Rules of Civil Procedure have very specific provisions for the
inclusion of expert testimony at trials and the 2010 amendments to the provisions governing
expert reposts provide for more stringent requirements belorve an expett is permitled (o testify,
No report from Mr. Grisolia that complics with Rule $3.03 has been tendered and there is no
cvidence belore me of any attempts made by the solicitor for the Plaiulills to secure an opinion
from Mr, Grisolia on lhe trakes on the Viscentini car in a form of a report thal complies with
Rule 53, ‘There is nothing in the document that he completed in 2004 that sets out his opinion,
What he hay done is to cxamine (he various items listed on the document and tick off the
appropriate box to indicale whether the component met the Ministey standards or not. I do not
say this in a eritical [ashion; this is the document that Mr, Grisolia is vequired to fill out by the

“R. v, J-Lad. [2000) 2 S.C.R. 600

5 Putong v. Merrifl Lynch Canada e’ (2006), 80 O.R, (3¢) 378 (OnLSup. Ct.)
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police when he inspects a vehicle that has been involved in a collision, The document, however,
is deficient i (erms of providing the minimum infermation that is contemplated by Rulc 53 for
oxpert reports, T have no information as lo whal gualifications Mr. Grisolia has, apart lrom (he
(act that he was cimployed by the police to do mechanical inspections of vehicles. Tdo not know
if he has the proper quati [icalions to even permit him to b qualified us an expert at trial.

[16]  Tn my view, on the basis ol the docoment he completed on his inspection of the vehicle, ¢
am not prepared to permit him o give expert testimony at this trial, To do so, in my opinion,
would contravene the reguivements of Rule 53 and would oul the reasoning giving risc to the
amecndments (o the Rules governing cxpert ovidence. The fuct that the solicitor for the Planti{T
has provided 4 synopsis of his expected testimony does not, in my mind, get around the problems
with My, Grisolia offering an experl opinion to this Cowt. Furlhermore, no unfairness to the
Plaintiffs will result as @ consequence of my tuling. Counsel has retained an cngincer who has
delivered a report that complics with Rule 53 and he, presumably, will testily on (he liability
issues. On the other hand, to permit Mr, Grisolia to testify at tiis tria] emd (o provide his opinion
on the funclion of the brakes on the Viscentini vehicle at the lime of the collision would be
manifestly unfair to the defendants Viscentini and Lord Credit when the performance ol the
brakes has not been an issuc in this lawsuit and no cxpert has opined on this to datc,

[17] I turn now lo the medical/rehabilitation witnesses. Dr. Cooper is a newro-radiologist,
which is a diflevent type of specially than a ncurologist, He will testify about the vatious
imaging studies that he reviewed and their significance. The neuro-psychologist, Dr. McKinnon,
possesses o different expertise than the freating psychologist Dr. VanDeursen, While there may
he some overlap in the evidence of Dr. McKinnon and Dr. VanDeursen, that is something (he
Cowrt can control, T would not expeel that (here would be much duplication in their evidence and
to deprive the Pluintiffs of their abilily lo elicit cvidence from these two different specialists
would not be lwir in the circumstances,

[18]  Dr. Rumney is a pacdiatrician who has a specially in the arca of head injuries involving
children, Patty Young is u specch language pathologist, Dimple Mukherjce has delivered a
veport quantifying the future care cosls. In my opinion, all of these proposed wilnesses have a
specific area of specialty and Jeave ought to be granled to the solicilor for the Plaintiffs to call
these individuals if he chooses to do so.

{19] Counsel for the PlaintilT wishes to call Ann Redard, an occupational therapist who,
logether with Dr, June Gillett, authored a report dated May 14, 2010, T am advised that Dr.
Gillett has passed away. Counsel wishes to call Ms, Bedard to testily, A review of the report
makes it clear that Ms. Bedard spoke with Chwistopher’s school, The parents were interviewed,
although it is nol ¢leur by whom. An examination and {unctional asscssmenl was carried oul,
presumably by Dr. Gillett, although that is not certain.

120} The report concludes with a summary and recommendations signed by both Dr, Gillett
and Ms. Bedard, Counsel for the Plaintiffs bas indicaled he intends to call Dr. Daunc
MacGregor, a pediattic ncurolagist who asscssed lhe infant on behall” ol the Defendant
Viscentint und delivered an experl report. Lle intends Lo call other occupationul therapists to give
cvidence. Tnmy view, particulinly in light of the fact that Dr. Gillett has died and the probiems
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[hal ereates in and of itscll, T am not persuaded it is necessary to huve Ms. Bedard testify and
leave is not pranted.

|21]  The Plaintiffs proposc to call Nulalie Zaraska and Susan Fraser, both occupational
(herapists. Ms. Zavaska provided treatment commencing in 2005 and various reports, the most
recent of which is December 2011, Ms, Fyaser appears to have been retained in 2010 and
provided reports dated April, July 2010 and December 2011, In my view, there is significant
duplication in the proposed evidence of these two accupational therapists and it is not necessury
that both be called to give testimony at the trial. One of the occupationat therapisis may be called
in the discretion ol coumsel for the Plaintifts.

122] The solicitor for the Plaintiffs adviscs he wishos lo call Paul McCormack, (he
owner/operator of Llemenls Support Services. Accarding to his resume, this ovganizalion
provides rchabilitation support workers to people recovering from an acquired brain injury.
Various reports from 2010 and 2011 have begn produced, signed by (he rehabilitation support
wotker Mavis Tee and the clinical program manager James Gillam.  None of the progress
reports ure authored by Mr. MeCormack. ‘Lhe only document signed by Mr. MeCormuck is a
letier dated December 8, 2011 to counscl in which he comumnents on the lwture care needs of
Christopher. In doing so, he makes no rcference Lo his own opinion, bul rather states that “we”
are concerned about (uwiwre employability, and “we” have the impression he necds continuous
supervision, cte. It does not appear Mr. McCommack was the hands-on worker providing
{reatment to the infuant, It is unclear to me on what basis Mr, McCormack would be permilted to
offcr an oxpert opinion to the Court, The PlaintilTs miend to call other experts to opine on the
issuc ol attendant care, employability and Nuure needs. I whal iy sought arc the views
expressed in the Necember 2011 letter, in my opinion, this would be duplication ol other expert
evidence and therefore unnceessary, The solicitor [or the Plaintiff is froe lo call the workers Ms.
T.ce and Mr. Gillam to testily about thelr involvement, as fact witnesses, -

123]  Tinally, | turn Lo the final proposed witness, Rhona Feldi-Stein, the occuputional therapist
thal ussessed the allendunt care needs of the infant at the request of the first party insurer in 2008
and again in 2010, She completed a Form 1, indentifying the various levels ol attendant care
required. Quite apart from the issue of the fact thal Ms. Feldt-Stein was retained by a diflerent
party for a dilferent purpose, namely to provide an opinion on the reasopableness and necessity
of allendant carc ilems under the accident benefits legislation, her expertise and what she
provides an opinion on is no difTerent than that of the other oceupationu) therapists, Ms. Zeraska
and Ms. Fraser. ‘There is significant duplication between the proposced ovidence and it is
unnccessary for Ms, Feldl-Stein to bo called in addition to the other occupational therapist, who T
have dealt with carlier in these reasons.

Date: 2012 02 14





